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States Parties should adopt the proposed amendment to Article 8(2)(e) of the
Rome Statute
On 20 April 2018, Switzerland proposed an amendment to Article 8 of the Rome Statute to include the
intentional starvation of civilians as a war crime in non-international armed conflicts (NIACs).
Switzerland officially submitted its amendment proposal to the Secretary-General of the United Nations
on 28 August 2019. The proposal will be considered at the eighteenth session of the Assembly of States
Parties, to be held in December 2019.
The proposed amendment inserts as a new subparagraph to Article 8(2)(e):
Intentionally using starvation of civilians as a method of warfare by depriving them of objects
indispensable to their survival, including wilfully impeding relief supplies.1
Amnesty International has carefully considered the proposed amendment and its implications, and
recommends that states parties adopt the proposed amendment. Amnesty International supports the
adoption of this amendment, for the following reasons. However, Amnesty International urges all states
parties not replicate the 'understanding' which sought to limit the Court's jurisdiction in Resolution ICCASP/16/Res.4 adopting amendments to article 8. Article 121(5) does not limit the Court's jurisdiction
in respect to states that are not parties to the Statute.
The proposed amendment has a strong basis in treaty law and customary international humanitarian
law (CIHL)
The prohibition on intentionally using starvation as a method of warfare in NIACs enjoys broad
recognition under international law. In this sense, the amendment codifies existing international
humanitarian law (IHL) applicable to NIACs, considering the prohibition of starvation of civilians is
already a binding obligation under international law.
Additional Protocol II to the 1949 Geneva Conventions provides that the starvation of civilians as a
method of warfare is prohibited, and also prohibits attacking, destroying or rendering useless objects
indispensable to the survival of the civilian population.2 Furthermore, it states that if the civilian
population is suffering due to lack of access to survival essentials, relief actions shall be undertaken
subject to the consent of the High Contracting Party.3
The International Committee of the Red Cross’ (ICRC) CIHL database contains four rules – Rules 53,
54, 55 and 56 – which, inter alia, prohibit the use of starvation as a method of warfare and impose an
obligation to allow humanitarian aid.4 These rules apply equally in international and non-international
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armed conflicts. The ICRC also lists “using starvation of civilians as a method of warfare by depriving
them of objects indispensable for their survival, including by impeding relief supplies” as a war crime5.
As a part of customary international law, these rules are applicable irrespective of whether the state in
question has ratified Additional Protocol II.
The proposed amendment harmonises the Rome Statute’s provisions and material jurisdiction on
starvation as a war crime and improves the coherence of the Statute6
At the outset, it is crucial to note that “the fact a certain rule is not included under the jurisdiction of the
Court can in no way mean that it does not reflect serious violations under international customary law”7.
At present, the Rome Statute criminalises the intentional starvation of civilians only in international
armed conflicts (IACs), and not in NIACs. The drafting history does not provide any indication as to the
reason behind this exclusion8, and it has been observed that this omission is likely to have been
unintentional.9
The proposed amendment therefore fills a gap in the Rome Statute’s provisions. It also harmonises the
court’s jurisdiction over the crime of starvation, enabling it to exercise jurisdiction over this crime in all
types of conflict.
The proposed amendment more accurately addresses contemporary conflicts
The vast majority of conflicts occurring today are non-international in nature.10 Given the rising
prominence of non-international armed conflicts and the humanitarian crises linked to them, this
amendment would address the disconnect between law and reality.11 It bolsters the fight against
impunity by allowing the ICC to adjudicate the intentional starvation of civilians, regardless of the legal
classification of the conflict.12
The proposed amendment would strengthen the possibility for victims of the war crime of intentional
starvation in NIAC to access justice at the ICC
The Rome Statute currently does not contain a provision that expressly criminalises the intentional
starvation of civilians in NIACs. Nevertheless, the prosecution of such conduct could be pursued under
other Rome Statute crimes, such as the war crimes of murder, cruel treatment, attacks on humanitarian
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objects or destruction of the adversary’s property.13 However, these crimes have their own unique
elements that need to be satsified. For instance, murder requires the result of death14 and cruel
treatment requires the infliction of severe physical/mental pain15, elements which are often but not
always a part of intentional starvation. Such charges may also not correspond to the particular harm
that the crime of “intentional starvation” is meant to address.
Intentional starvation could also be prosecuted as crimes against humanity, namely murder,
extermination and other inhumane acts. In this case, the conduct must be committed as part of a
widespread or systematic attack directed against a civilian population, which has been clarified to mean
conduct involving the multiple commission of any of the prohibited acts.16 Crucially, there is also a
‘policy’ element of crimes against humanity, which requires that the attacks be in furtherance of a state
or organisational policy. Therefore, even though a single instance of intentional starvation is a serious
violation of IHL, the conduct would have to be a part of a widespread or systematic attack for it to be
prosecuted as a crime against humanity. Starvation could also be prosecuted as genocide17, but ‘intent
to destroy, in whole or in part, a national, ethnical, racial or religious group’ would have to be
established.18
Therefore, although it should be possible to prosecute the constituent acts of intentional starvation as
other crimes under the Rome Statute there are several legal and evidentiary hurdles that would need to
be overcome. Including the intentional starvation of civlians in NIACs as a separate offence would
eliminate these obstacles, and allow the prosecution of intentional starvation where the specific
elements of other crimes are not met.
The adoption of the proposed amendment may strengthen states parties’ legislation at the national level
and cataylse effective accountability for starvation outside of the ICC framework
Under the principle of complementarity, states parties to the Rome Statute are obliged to domesticate
Rome Statute crimes in their national legal systems and to investigate and prosecute Rome Statute
crimes.
Notwithstanding the existing customary nature of the prohibition, the adoption of the proposed
amendment should encourage states (where they have not yet done so) to adopt specific national-level
legislation criminalising the use of starvation of civilians as a method of warfare in NIACs.19
The proposed amendment would enable the court to exercise jurisdiction over the crime of intentional
starvation in a NIAC when a situation is referred to it by the United Nations Security Council
This amendment can also prove useful in the context of referrals to the ICC Prosecutor by the United
Nations Security Council (UNSC).20 The UNSC has the power to refer situations to the ICC Prosecutor
in which crimes under the jurisdiction of the Court may have been committed. Adopting the amendment
would enable the Court to exercise jurisdiction over the crime of starvation in this context as well.
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